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HOLLAND, Justice:



The plaintiff-appellant, Wireless Properties, LLCWireless”)
brought this action for breach of contract pursuana Loan and Security
Agreement between Wireless and defendant-appellée,Finance LLC
(“Crown”) effective as of September 18, 2006 (tHeodn Agreement”).
Wireless filed its initial complaint on October 3)09. Crown then moved
to dismiss the complaint on the ground that Wirel&sled to allege that
Crown consented in writing to increases in the L&ommitment. The
Superior Court provisionally dismissed the comglaiimding that the Loan
Agreement provided that Crown’s consent was reduisancrease the Loan
Commitment. The Superior Court nonetheless grartéideless an
opportunity to amend its complaint.

On January 20, 2010, Wireless filed an amendedptzont (the
“Amended Complaint”). Crown again moved to dismiss a bench ruling,
the Superior Court dismissed the Amended Complaiting that it did not
adequately allege that Wireless had received Cewamhsent.

Wireless makes two arguments on appeal. Firsteldds argues that
the Superior Court erred in finding that Crown’mess consent to increases
was required under the Loan Agreement. Secondcel®és claims that the

Superior Court erroneously found that the Amendedn@aint failed to



adequately allege that Crown consented to increaseshe Loan
Commitment. We have concluded that both argumanetsvithout merit.
Facts

Crown and Wireless are parties to a Loan Agreertteough which
Crown agreed to loan Wireless funds for the coetivo and improvement
of cellular communications towers. The Agreemets $orth the terms and
conditions upon which Crown would be obligated wvance funds to
Wireless in the future. The Agreement defines fhd@ommitment,” as
follows:

“Loan Commitment” means Crown’s agreed-upon obiayato
fund the Loan to Wireless in an amount up to tlepct of (a)
twelve (12); and (b) the aggregate Tower Case Fjemerated
by the Fifteen Towers (and any subsequent ToweGraivn
has agreed in its sole discretion) less all ohlgat and
indebtedness of Wireless that encumbers, in whole @art,
one or more of the Fifteen Towers and any Subsédimmers.
On the execution date of this Agreement, the initiaan
Commitment (as determined by the calculation ahostegll be
an amount up to Five Million Four Hundred NinetyANi
Thousand Eight Hundred fifty-Four Dollars and Zetents
($5,499,854.00) . . . The Loan Commitment may, ftame to
time, be increased or reduced pursuant to the teimthis
Agreement. Notwithstanding anything set forth aboor
elsewhere in this Agreement, under no circumstasbafi the
Loan Commitment be adjusted to exceed the Loan
Commitment Maximum Amount of $10,000,000].



The Loan Commitment amount could be “increasededuced pursuant to
the terms of this Agreement.” In no event, howewvasuld the Loan
Commitment exceed $10 million.

In Section 2.1 of the Agreement, Crown agreedlétal to Wireless
on a non-revolving basis, from time-to-time on dteathe date of this
Agreement and prior to the [maturity date], amoumksch do not exceed
the Loan Commitment, as increased or reduced hdegLin Section 2.2(a)
of the Agreement, entitled “Discretionary Adjustteento Loan
Commitment,” describes the terms upon which thenLGammitment may
be increased (or decreased), and specifically gesvithe following with
respect to Crown’s consent:

The then-current Loan Commitment may be increasgd b

Crown at any time and from time-to-time in the exsg of its

sole discretion if, prior to the [maturity date]ra@vn elects to

loan additional funds to Wireless pursuant to Agseement . .

Anything to the contrary contained in this Agreemen

notwithstanding, any increase in the Loan Commitnséall be

subject to the consent of Crown, which consent @romay

grant or withhold in its sole discretion, and swdmsent must

be in writing.

Section 2.2(b), addressing adjustments resultirggn frthe addition or
elimination of tower licenses contains similar laage.

Under Section 2.3 of the Agreement, Wireless megquest” an

advance once each calendar quarter. Crown is drllgated to disburse,
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however, upon “satisfaction of the conditions setlf in Article VI of the
Agreement.” Article VI provides: “In the case afly Advances requested
to be made, after giving effect thereto, the agaegddvances shall not
exceed the maximum amount of Advances permittecemur8ection 2.1
hereof, as such amount may be adjusted pursuafédton 2.2. hereof.”
Accordingly, Wireless’ right to an advance at amytjgular time is capped
at the then-existing Loan Commitment amount.

Crown advanced to Wireless the initial Loan Commeitt amount of
$5,499,845.00. After disbursing the initial Loamm@mitment amount of
$5,499,845.00, Crown increased the Loan Commitraemdunt and funded
additional advances to Wireless. Many of thesetiatél advances made to
Wireless were used to pay Crown interest owed byeM&s under the
Agreement. Wireless alleges that on three occasi@Gnown declined to
fund advances requested by Wireless.

Issues on Appeal

Wireless’ appeal asserts two arguments. FirstL.ttan Commitment
automatically increased, without Crown’s writtemsent, upon the addition
of licenses (or increased revenues from existiognkes) by application of
the Tower Cash Flow formula set forth in the Agreetm Second, the

Amended Complaint adequately alleged that Crowrseoted to additional



increases in the Loan Commitment by periodicalcdating in a
spreadsheet the effect of new license revenuee@pdtential availability of
funds that could be committed pursuant to the Agesd’s formula.
Crown’s Consent Required

Wireless argues that, pursuant to the Tower Cdslwv Formula
described in the Agreement, the Loan Commitmentuiaiowithout any act
by Crown, adjust based on changes in revenue oensgs on existing
licenses.” The Superior Court rejected that argumkolding that “[t]he
agreement with respect to further borrowing seemsbé clear that
increasing the loan commitment was left to the sb&eretion of Crown
regardless of Wireless’ being able to demonstfaeit met the terms of the
formula contained in the loan agreement.”

Wireless now argues, for the first time on apptat because Section
2.1 refers to adjustment “mechanisms” and becaes&dd 2.2 is captioned
“Discretionary Adjustments to Loan Commitment” tparties must have
also agreed to some additional automatic or “naerdtionary” mechanisms
to adjust the Loan Commitment. There is no provian the Agreement,
however, that sets forth an automatic or non-dismrary mechanism. The
only provisions of the Agreement that address @®es in the Loan

Commitment above the original disbursed amount $#99,854.00 are



Sections 2.2(a) and (b). Neither Section 2.2(a)20®(b) supports Wireless’
argument because they expressly provide:

Anything to the contrary contained in this Agreemen

notwithstanding, any increase in the Loan Commitnséall be

subject to the consent of Crown, which consent @romay

grant or withhold in its sole discretion, and swodmsent must

be in writing”

The Agreement defines the Loan Commitment as §@fr's agreed-
upon obligation to fund the Loan to Wireless inaanount up to the [Tower
Cash Flow formula].” If the parties intended theabh Commitment to equal
the amount derived from the formula, it could hée=n written that way.
Instead, the Agreement provides that Crown must éonsent to [or “agree
to”) the ceiling derived under the formula. Crowasserts that the Tower
Cash Flow formula serves a purpose: it caps thiman Loan
Commitment amount that Crown could permit in itscdetion, and it also
limits the maximum decrease in the Loan Commitntéat Crown could
unilaterally impose. Crown submits it does notwbwer, as Wireless

maintains, automatically obligate Crown to fund iiddal monies to

Wireless. The Superior Court agreed.

! See Osborn v. Kemp, 991 A.2d 1153, 1159-60 (Del. 2010) (“[w]hen tlentract is clear
and unambiguous, we will give effect to the plairaming of the contract’s terms and
provisions.”) (internal citation omitted$ee also AT& T Corp. v. Lillis, 953 A.2d 241, 252
(Del. 2008) (where no ambiguity exists plain megnicontrols as “creating [an
ambiguity] could, in effect, create a new contrauth rights, liabilities, and duties to
which the parties had not assented . . .”” (cititigne-Poulenc Basic Chemicals Co. v.
American MotoristsIns. Co., 616 A.2d 1192, 1195-96 (Del. 1992)).
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The Loan Agreement unambiguously limits Crown’digdiion to
advance funds to an initial Loan Commitment amair#5,499,854.00 and
provides that any increase in that amount requii@svn’s written consent
which may be granted or denied in Crown’s solerdisan. The Amended
Complaint admits that the original Loan Commitmamtount was disbursed
in full to Wireless. Accordingly, the Superior Goproperly held that any
alleged failure by Crown to advance fund in amowfiteve $5,599,854.00,
IS not actionable, because Crown had the rightitioheld its consent.

Consent Allegations Inadequate

Wireless argues that if Crown’s consent was regllithe Amended
Complaint adequately alleges that Crown consemtéacteases in the Loan
Commitment. The Amended Complaint contains théowahg allegations
regarding Crown’s alleged consent to increaselsarLban Commitment:

Section 2.2 of the Loan Agreement contemplates\Weatless,

with Crown’s consent, may add additional towerdicenses to

existing towers that would, by virtue of increasedenues, also

increase the Loan Commitment under the formulaainat in

the Loan Agreement.

Crown consented to increases in the Loan Commitrbaséd

on the addition of certain licenses to existingdéosvowned by

Wireless.

Wireless asserts that the Loan Agreement’s consgptirement would be

met by Crown consenting to Wireless adding licensegxisting towers



“that would, by virtue of increased revenues, alsorease the Loan
Commitment under the formula contained in the LAgnreement.”

The Superior Court noted that these allegationscarisent that
Wireless added to its Amended Complaint are in Ja$sive voice. Who
increased it? How did it get increased? | meaw, gre being very vague
there. And that’s troublesome because this godsetbeart of the argument
that we had in December.” The Superior Court neadp “saying that
Crown consented is simply a conclusion. It doesdy how Crown
consented. To the extent that it says how theytlthd in the allegation, it
would be based upon the addition of certain licensavhich is what you
did, not them — to existing towers owned by Wirsles. .*

Alternatively, Wireless argues that the Agreenmentritten consent
requirement was satisfied by alleging that Crowmighed spreadsheets
showing “that the then-current Loan Commitment anmtcas of December
31, 2008 was $8,514,480.17.” Wireless alleges thath spreadsheets
constitute written expressions of Crown’s conse@town responds that its
calculation of the maximum permissible borrowingpa&aty under the

Agreement’s Tower Cash Flow formula is in no wag @guivalent of an

? See Beam ex rel. Martha Stewart Living Omnimedia, Inc., 833 A.2d at 970 (“conclusory
statements — those unsupported by well-pled fadllebations — are not accepted as
true.”).



expression of intent — in writing — to obligateeifsto advance funds up to
that amount.

The words “Loan Commitment” do not appear on tpheeadsheets.
The spreadsheet calculates the “Loan Used to Détte,"Max[imum] Loan
Available” and the “Remaining Loan Capacity.” Tlkderms are consistent
with the Agreement, which imposed a formula to ta® maximum Loan
Commitment and granted Crown the discretion to logrthat amounti .,
the “remaining loan capacity.”). The Superior Gobeld that Crown’s
calculations on a spreadsheet cannot, as a mdttEawyp constitute the
written consent required by the Agreement. Weeagre

Finally, Wireless alleges that the requirementsadiormal writing
may be waived. Wireless claims that Crown advarfgeds in the past and
accordingly, increased the Loan Commitment amouithount providing
evidence of its written consent. Crown assertstti@loan itself is evidence
of Crown’s consent. The Superior Court agreed @itbwn’s position:

It's one thing for a lender to obligate itself tol@an by

advancing the money without including a writtentestaent that

the loan amount has been increased. They forked the

money. At that point they couldn’t say, wait a ot give us

the money back, or something along those linesause the

money has been advanced and that’s that; evereié’ino

written document to that effect. So that’'s onaghi

It's another thing to say, however, that becausena instance
or more the lender has turned over the increasaa é&mmount
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without a written statement that because it's dibva¢ in a few

Instances in the past . . . that henceforward &neybligated to

turn over money and not put it in writing.
The Agreement recites that “neither [it] nor anytfmm or provisions hereof
may be changed, modified, amended, waived, suppieage discharged,
cancelled, or terminated orally or by any coursdedling, or in any manner
other than by an agreement in writing, signed gy ggarty to be charged.”
The Superior Court properly ruled that there ishasis to conclude that
Crown’s past advances amount to a waiver of itgrdi®nary ability to
refuse to consent in the future.

Conclusion

The judgment of the Superior Court is affirmed.
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